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Status of Montana Executive Order (EO) and BLM

November 25, 2014



Prepared by the MTESO 

As per several meetings with Tim Baker, Governor’s Natural Resources Policy Advisor, we believe the Service’s outstanding concerns are mostly being addressed.  Mr. Baker has reviewed the State’s regulatory authorities and pulled together a list of all of the actions through these authorities that the State reviews, authorizes or permits that will require adherence to the EO.  He plans to have the governor issue a letter (soon) that clarifies this and also makes the other clarifications we have asked for (Draft FWS Review Letter).  Mr. Baker has also clarified a point concerning the buffer distances as stated in the EO.  In addition to the 0.6 mile buffer in Core habitat (& the 0.25 mile buffer in general habitat (GH)) there is a 2.0 mile seasonal restriction around every active lek for controlled surface use (CSU).  The CSU closes the lek to all surface activities from March 15 through July 15.  This protects leks seasonally and allows the birds to bring off another year of young but doesn't protect the habitat outside of that seasonal period outside of 0.6 mile (and 0.25 miles) buffers.  Lastly in an effort to bolster the amount of protection provided to the Greater Sage Grouse (GRSG), MT has committed to increase the amount of core habitat from containing approximately 76% of the population such that it contains approximately 80%.  

As far as BLM adopting MT's EO, one of our outstanding concerns is that we are unclear what specific parts of the MT EO they would adopt.  If BLM adopts the 0.6 mile for all activities -this might be an increased conservation benefit because BLM’s current NSO only applies to oil and gas development.  However O&G is a major threat in MT and BLM controls 37% of surface core habitat as opposed to the State who controls 9%.  

We requested assistance from Regional Office GIS staff to help with that comparison and the analysis is in progress.  At first analysis (given limited information and time), of the total BLM surface and BLM oil and gas subsurface acreage in PHMA (about 3.38 million acres) protected through the current NSO, approximately 5 to 6% (189, 554 ac) would be protected from oil and gas development disturbance by applying a 0.6 mi NSO around active leks.  This clearly indicates that for oil and gas, the NSOs are much more protective of active leks.  It's not yet clear how other provisions that may be applied in conjunction with the 0.6 mi NSO, such as surface disturbance and disturbance density limitations, would factor into a comparison of overall conservation effectiveness.  Other components which would ultimately be factored in include the reasonably foreseeable development projections for oil & gas development on BLM lands (which would focus where this issue is most likely to matter) and the potential offsetting benefit(?) of BLM implementing a 0.6-mi lek NSO buffer throughout PHMA for all activities (which they currently do not propose).  We also need to confirm whether the State EO would apply to O&G activities on private land.

In addition, BLM has developed a conservation measure/BMP mitigation appendix which they think would apply additional conservation measures to the GRSG for all activities.  It is difficult to know how this might work though, as they have not shared it with us (we did see draft versions of this by RMP Unit in the DEISs, but BLM indicated that they wanted to do one in the FEISs that was consistent and applied to all plans).  The measures are intended to be applied in conjunction with the screening process (which is not finalized) such that objectives in PH, GH, and restoration areas (these objectives are also pending) would be met.  Once these documents are available and can be reviewed, the Service would be better able to determine the pros and cons of BLM adopting the MT state EO as the basis for BLM management in MT (and the Dakotas). 

We recommend that the Service does not agree to the BLM adopting MT’s EO until we can work with the State and BLM and evaluate the benefits and disadvantages to this proposal.  One of the reason we have concerns with potentially losing Priority Habitat Management Area-wide NSO protection for oil & gas development on BLM lands, is the large area subject to fluid mineral leasing including sub-surface areas that BLM currently manages.  Again this is hugely important, given that O&G development is one of the major threats in MT.  Another option to consider with BLM if they are remain determined to reduce sage grouse protections within PHMAs and use the State's 0.6-mi approach is that they retain the core-wide O&G NSO in the PAC stronghold area in north central MT.



NOTE ON MTESO RECOMMENDATIONS ON BUFFER DISTANCES

It’s important to note that FWS has never recommended a specific lek buffer to the State or BLM.  We have specifically advised the State that the 0.6 mile buffer didn't seem to be protective enough on its own given that a 4 mile buffer was well supported in the literature.  In our first State comment letter on the draft EO last September (2013) - the Service "supported the 1 mile buffer based on its conservation benefit in association with other Strategy components."  Also, in December (2013) when the council voted to move the buffer up to 1.0 mile, we said that "In conjunction with other measures, we support the increase of this base core area NSO and believe it will result in SG conservation benefit in core areas." In our February 2014 Lewistown BLM comment letter, we recommended that they consider a lek buffer range from 1-4 miles in their conservation measures appendix.  As we indicate above, we may be getting to a place -similar to Wyoming- where we can be okay with 0.6 mile.  We still need to do more analysis but the State is improving the overall conservation with some additional measures, which cumulatively, may be enough.  Of course, one mile would be so much easier to support although given the new NRCS study, this distance may still be ineffective in protecting sage grouse and their habitat in the long term. 
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